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Abstract  

In 1985,  Bhanwar i Devi,  a  wo man fro m Bhater i in Ra jasthan,  began working  

fo r  t he Wo men's Deve lopment  Pro ject  (WDP) managed by the Ra jasthan 

Government .  She worked as a "Saathin,"  which in Hind i means " fr iend."  

In 1987, as part  o f her  job,  Bhanwar i invest igat ed a case invo lving an 

at t empted rape o f a  woman from a near by vi l lage.  She rece ived unwaver ing  

support  from her  vi l lage fo r  t his act .  Bhanwar i t ack led a d ifferent  is sue in  

1992 based on the government 's  campaign aga inst  child  marr iage.  Even 

though ever yone in t he vi l lage was aw are that  child  marr iage is aga inst  t he 

law,  t his campaign was met  with d isappr ova l and ignorance fro m ever yone.  

In t he int er im,  Ram Karan Gur jar 's  family had p lanned to  wed his newborn 

daughter  in t his manner .  In keep ing wit h her  dut ies,  Bhanwar i made nume rous 

unsuccessfu l at t empt s to  persuade the family to  postpone the marr iage.  The  

family made the dec is io n to  cont inue the marr iage.  

The sub-d iv is io na l o fficer  (SDO) and the deputy super int endent  o f po lice  

(DSP) stopped the marr iage on May 5,  1992. However ,  t he marr iage was  

carr ied out  t he fo llowing day without  any po lice int ervent ion.  The vi l lager s  

eventua lly came to  t he conc lus io n tha t  Bhanwar i Devi's  act ions were the  

cause o f t he po lice vis it s .  As a resu lt ,  Bhanwar i Devi and her  family were  

bo yco t t ed. Bhanwar i likewise lo st  her  emplo yment  in t he midst  o f t his  

black l ist .  
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Ram Sukh Gujjar ,  Gyarsa Gu jjar ,  Ram Karan Gujjar ,  Badr i Gu jjar ,  and  

Shravan Shar ma,  a ll member s o f t he a fo rement ioned Gur jar  family,  at t acked 

Bhanwar i Devi's  husband on September  22, 1992,  a nd then brut a lly gang -

raped her .  

The po lice had t r ied ever ything to  avo id fi l ing a compla int  aga inst  t he 

accused,  which caused the invest igat ion to  be de layed.  Bhanwar i Devi was  

able to  file  a  compla int  desp it e  rece iving so  much cr it ic ism because o f her  

unwaver ing det er minat ion to  get  what  she want s.  There was a 52 -hour  de la y 

in t he med ica l exam.  However ,  t he examiner  only ment ioned the vict im's age  

in t he report  rather  t han any a l leged rape .  

Al l o f t he accused were able t o  obtain an acqu it t a l in t he Tr ia l Court  despit e  

t he lack o f su ff ic ient  evidence and the ass ist ance o f t he loca l MLA,  Dhanra j 

Meena.  However ,  many wo men act ivis t s and organizat ions that  support ed 

Bhanwar i react ed st rong ly to  t his acqu it ta l.  A Publ ic Int erest  Lit igat ion (PIL)  

was fi led as a  resu lt  o f t he co llect ive e f fo rt s o f t hese o rganizat ions to  demand  

just ice.  

A group advocat ing fo r  women's r ight s known as "Vishaka" filed the PIL. It  

emphas ized the need to  prot ect  women fro m sexua l harassment  at  work and 

emphas ized the necess it y o f enfo rc ing the fundamenta l r ight s o f women at  

work as out lined in Art ic les 14,  15,  19,  and 21 o f t he Ind ian Const it ut ion.  

Introduct ion   

I  raise up my vo ice—not  so  that  I  can shout ,  but  so that  t hose without  a  vo ice  

can be heard.  We canno t  all succeed when ha lf o f  us are he ld back.  

-Mala la Yousafza i  

In t he same way that  Mala la Yousafza i  spoke out  fo r  a  lo t  o f women who  

weren 't  heard,  a woman spoke out  aga inst  sexua l harassment  in t he workplace  

in  t he lat e 1990s.  In t he current  sit uat ion,  we a ll have the Sexua l Hara ssment  

o f Women at  t he Workplace,  2013 law to fi le  a  c la im fo r  sexua l harassment  o r 

to  prot ect  and provide a sa fe workplace fo r  women.  But  have you ever  

cons idered what  t he s it uat ion would have been in 1992,  which is a lmo st  15 
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years pr io r  to  2013? One such  inst ance  o f d iscr iminat ion aga inst  wo men is  

dep ict ed in t he Vishaka v.  St at e o f Ra jas than case.  The Supreme Court  uphe ld  

the Vishaka gu ide l ines in t his case to  prot ect  women from workp lace sexua l 

harassment  due to  t he need fo r  separat e leg is lat ion in t his  area.  

Facts Of The Case  

To gain a bet t er underst and ing,  it  is  necessar y to  beg in by out lin ing the case 's  

det ails .  First ,  t he case o f t he alleged bru t al gang rape o f a  woman in a vi l lage  

in  t he st at e o f Ra jasthan was the immediat e cat alyst  fo r  t his f ight  f o r  gender  

just ice.  Bhanwar i Devi,  a  soc ia l worker ,  was raped by a gang fo r  advocat ing  

aga inst  child  marr iage.  Trag ica l ly,  t his cr imina l case accord ing to  t he  

de fic ient  proof demo nst rat ing the wrongdo ing was excused [1] .  However ,  t his  

inc ident  gained mo ment um among a number  o f socia l act ivist s and non -

governmenta l o rganizat ions (NGOs) ,  highl ight ing the need fo r  gender  

equa lit y- re lat ed leg is lat ion that  spec ifica lly addresses sexua l harassment  o f 

women in t he workp lace.  Fo llowing that ,  a  number  o f soc ia l act iv ist s and  

non-governmenta l o rganizat ions fi led this wr it  pet it ion under  Ar t ic le 32 on 

the grounds that  t he Const it ut ion's Ar t ic les 14,  15, and 21 had been vio lat ed.  

Issues  

Let 's  t ake a look at  t he issues t hat  were brought  up befo re get t ing into the  

ana lys is :  

1 .  Whether  workplace sexua l harassment  const it ut es a  vio lat ion o f t he  

Const it ut ion 's Ar t ic les 14,  15,  and 21?  

2.  Whether  t he Int ernat iona l Convent ion can be used in  s it uat ions where  

nat iona l laws are no t  appropr iat e?  

3.  Whether  it  is  necessar y to  est abli sh mandato ry gu ide l ines regard ing  

sexua l harassment  in t he workplace?  

Key Content ions  

On beha lf o f t he Pet it ioners,  t he Counc il argued that  women's exper iences  

with sexua l harassment  at  work are in vio lat ion o f Ar t ic les 14,  15,  19(1)(g),  

and 21 o f t he Cons t it ut ion.  In add it ion,  t he counse l emphas ized the necess it y  
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of t he leg is lat ion by highl ight ing the absence o f appropr iat e lega l provis ions  

fo r  a  safe workplace fo r  women.  The advice fo r  t he respondent ,  to  be sure,  

st ret ched out  impress ive he lp expected to  he lp the Court  in manag ing the  

t alked about  fr iend ly malevo lence.  Addit io na l ly,  t he Court  was ass ist ed by 

Ms.  Meenakshi Arora and Ms.  Naina Kapur .  Fur ther ,  Shr i.  The Court  was also  

ass ist ed by Fa l i S .  Nar iman's appo int ment  as Amicus Cur iae.  As a resu lt ,  it  

shou ld co me as no  surpr ise t hat  t he provided jud ic ia l a ss ist ance demo nst rat es 

a  wil l ingness to  co llaborat e in o rder  to  achieve a more favorable outcome that  

t akes people 's  int erest s into  account . 2] 

Judicial Reasoning  

Right  o ff t he bat ,  t he court  dec ided t hat  such an ep isode is a  complet e ly c lear  

in fr ingement  o f Ar t ic le 14,  15,  19(1)(g) o f t he Const it ut ion.  The Court  also  

ment ioned a few o ther  relevant  provis ions,  inc lud ing Art ic les 42 (Provis io n 

fo r  Just  and Humane Cond it ions o f Work and Maternit y Re l ie f)  and 51A 

(Fundamenta l Dut ies o f t he Cit izen) .  Third ly,  t he Court  dealt  with t he 

app licat ion o f int ernat iona l agreement s when do mest ic law was not  ava ilable.  

The court  emphas ized that  a  relevant  Internat iona l Convent ion can be used to  

promote the Object  o f t he Const it ut iona l guarantee,  as implied by Art ic le 51  

(c)  and Art ic le 253 (Power o f t he Par liament  to  enact  laws fo r t he  

implementat ion o f Int ernat iona l Convent ions and Norms)  read along with 

Ent ry 14 under  t he Unio n List  in t he 7th Schedu le o f t he Ind ian Const it ut ion.  

Both o f t hese provis io ns are in har mony with the fundamenta l r ight s.  The  

court  a lso  emphas ized Art ic le 73,  which t alks about  t he ext ent  o f t he Unio n 's  

execut ive power.  

Third ly,  t he court  acknowledged the need fo r  gender  equalit y gu ide l ines an d  

emphas ized the s ignif icance o f t he Int ernat iona l Convent ion and Nor ms as t he  

universa l r ight  to  work in d ignit y and prot ect ion aga inst  sexua l harassment .  

The Be i jing Stat ement  o f Pr inc ip les fo r  t he Independence o f t he Jud ic iar y in  

t he LAWASIA Reg ion [4]  was envis io ned by the court ,  and it  out lines t he  

min imum requ irement s t hat  must  be taken into  account  to  guarantee the 
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independence and e ff ic ient  operat ion o f t he jud ic iar y.  The Court  cit ed 

Art ic les 11 and 24 o f t he Convent ion on the E liminat ion o f All For ms o f 

Discr iminat ion Aga inst  Women [5]  in o rder  to  proceed with the issue at  hand.  

The Court  t hen c it ed the Aust ralian High Cour t 's  dec is io ns in  Min ist er  fo r  

I mmigrat ion and Ethnic Affa irs v.  Teoh [6] and Nilabat i Behera v.  St at e o f 

Or issa [7] to  emphas ize  the import ance o f app lying int ernat iona l convent ions  

to  a bet t er  underst and ing o f t he Const it ut ion 's fundamenta l r ight s in t erms o f 

gender  equa l it y.  

Judgment  

The Court  est ablished the gu ide l ines and st andards t hat  must  be adhered to  at  

a ll workp laces unt i l leg is lat ion enact ed in accordance with Art ic le 32 fo r  t he 

enfo rcement  o f t he Const it ut ion 's Fundamenta l Right s is  enact ed,  t aking into  

account  t he absence o f do mest ic law regard ing gender  equa lit y and workplace  

prot ect ion aga inst  sexua l harassment .  Add in g on, t he court  procla imed this as  

a  regu lat ion under  t he ambit  o f Ar t ic le 141 o f t he Const it ut ion.  The ru les  

endorsed are:  

Duty Of The Employer  

  I t  is  t he emplo yer 's  duty to  prevent  sexua l harassment  by exp lic it ly  

prohibit ing it ,  provid ing sa fe work ing con d it io ns,  and inc lud ing such 

prohibit ions in t he conduct  and d isc ip l ine po lic ies o f any public o r  pr ivat e 

o rganizat ion.  

  Suit able d isc ip l inar y mo ve shou ld be made by the bus iness assuming there 's  

wrongdo ing in t he work o f t his so rt .  In s it uat ions where such a case is  an 

o ffense under  IPC,  t hen,  at  t hat  po int ,  t he bus iness wil l make a reasonable  

mo ve.  In add it ion,  it  shou ld be made cer t ain t hat  t he vict ims wil l no t  be 

subject ed to  discr iminat ion as a  resu lt  o f t his co mpla int ,  and they shou ld be  

g iven the opt io n to  t ransfer  to  her  or  t he o ffender .  

  In cases where such act s were commit t ed by a t hird par ty,  t he emplo yer  is  

obligat ed to  t ake the necessar y measures  to  ass ist  t he affect ed ind ividua l.  

Definit ion Of Sexual Harassment  
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I t  is  de fined as an unwelco me sexua l ly det ermined behaviour  e it her  d irect ly  

o r ind irect ly which inc ludes phys ica l contact ,  demand/request  fo r  favours 

based on sexua l nature,  Showing pornography,  any sexua l ly co loured remarks  

o r other  unwelco me phys ica l verba l/non - ver ba l conduct  o f sexua l nat ure.   

Complaint  Mechanism And C ommittee   

I t  is  necessar y to  est ablish a robust  compla int  procedure with t ime - bound  

reso lut ions.  In add it ion,  a  compla int  commit t ee led by a woman and  

cons ist ing o f a  spec ia l counse l lo r ,  a  t hir d party invo lved in t his mat t er,  and at  

least  ha lf wo men may be est abl ished.  An annua l repor t  on the compla int s and  

the act ions t aken in response is due from this co mmit t ee and the emplo yer  to  

t he relevant  government  department .  

Worker’s Init iat ive  

Emplo yees shou ld be encouraged to come fo rward to  raise such issues at  t he  

appropr iat e fo rums.  

Awareness   

Awareness shou ld be creat ed among the  emplo yees regard ing the prescr ibed  

gu ide l ines.  

Government  To Adopt  Required L egis lat ion   

The court  put s a  request  to  t he Cent ra l o r  St at e government  to  enact  

appropr iat e leg is lat ion in t he pr ivat e secto rs in t his regard.  

Crit ica l Analysis   

Fir st  and fo remost ,  t he opinio ns o ffered by the Hon'ble Supreme Court  are 

highly re levant .  On a ser ious no te,  t his case manages one o f t he most  delicat e 

and requ ired issues fo r  lad ies and without  a  doubt ,  has revea led ins ight  into  

t he equiva lent ,  somewhat .  In add it ion,  t he jud ic iar y's  recognit ion o f t he  

provis io ns ' flaws and the need to  come up with a so lut ion to  t he socia l  

problem re info rces democracy as a  who le.  In t h e absence o f appropr iat e  

domest ic leg is lat ion,  t he court 's  dec is io n to  incorporat e t he Int ernat iona l 

Convent ion is without  a  doubt  flawless.  I f we draw paralle ls between the  

s it uat ions o f t he past  and the present ,  sexua l harassment  cont inues to  be a 
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t hreat  to  women.  One such ep isode in a  lad ies ' life  has got  all t he abi l it y t o  

have unfavorable repercuss io ns on ever y one o f t he c irc les o f her  li fe .  

Desp it e t he fact  t hat  t he Sexua l Harassment  o f Wo men at  Workplace Act  o f 

2013 has been in  e ffect  fo r  e ight  year s,  a  number  o f cases o f sexua l  

harassment  cont inue to  go unreport ed.  For  a bil l t hat  has been in limbo  fo r  

more than 16 years,  t he Act  has no t  lived up to  expectat ions.  Some essent ia l 

features have gone unno t iced,  and many sect ions are se lf -de feat ing and  

po int less.  The provis io n o f essent ia l mechanis m procedures like c l in ica l 

counse l ing fac i l it ies,  med ica l insurances re lat ed to  t he vio lence,  emplo yer  

compensat ion,  and other  similar  opt ions have no t  been made ava i lable.  The  

Act ,  which was int ended to be ver y accommodat ing to  vict ims,  present s t he  

vict im wit h numerous cha l lenges.  Laws ought  to  reflect  changes in cu lture,  

espec ia l ly in areas l ike sexua l assau lt  and exp lo it at ion.  The degree o f 

misunder st and ing regard ing ext remely humil iat ing act s like sexua l 

harassment  is  o ft en revea led by the inabi l it y t o  co rre lat e lega l deve lopment  

with soc iet a l deve lopment .  The Act  shou ld be tho roughly examined and  

addressed by the leg is lature.  A det ermined and ser ious e f fo r t  on the par t  o f 

t he leg is lature is  requ ired to  addre ss and  e liminate t his issue in  a soc iet y t hat  

is  severe ly a ffect ed like I nd ia.  Socia l ly ,  women's empower ment  has co me a  

lo ng way s ince I ndependence,  but  t here are st il l  many obst ac les to  overcome.  

The societ y's  mindset  o f gender  st ereotypes may be the root  cause o f t his  

huge gap.  The real shift  in soc iet y's  mindset  toward gender  equalit y is  t he  

u lt imate so lut ion.  The feather s o f Wo men E mpower ment  can then be proudly 

d isp layed.  

Conclusion   

As more women enter  t he workfo rce,  Ind ia is  mak ing s ignif icant  progre ss 

toward it s  deve lopment  object ives.  Prot ect ing women's human r ight s 

necess it at es recogniz ing the ir  r ight  to  prot ect ion fro m sexua l harassment .  Al l 

o f t his cont r ibutes to  women's r ight s to  dignit y in t he workp lace,  
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independence,  and equa l access t o  opport unit ie s.  Sexua l harassment  in t he  

workplace is  a  soc iet a l problem that  needs to  be addressed.  The lega l  

framework fo r prevent ing and t reat ing  sexua l harassment ,  as well a s t he  

exist ence o f var ious fo r ms o f sexua l harassment  at  work, must  be made more  

wide ly known to both emplo yers and emplo yees.  Naturally,  t his case is  one o f 

t he turning po int s in societ y's  refo r m toward women's empowerment .  It  is  

appropr iat e to  acknowledge the Court 's  e ffo r t s in t his ru ling to  provide a  

prec ise so lut ion to  t he issue at  hand.  Wit hout  a doubt ,  t his dec is io n set s a  

s ignif icant  precedent  fo r t he future.  The Sexua l Harassment  o f Wo men at  

Work Act  was eventua lly passed in  2013,  shedd ing light  on a number  o f 

essent ia l provis io ns.  Desp it e t he exist ence o f such leg is lat ion,  t he soci a l  

is sue o f sexua l harassment  in t he workp lace pers ist s.  Then aga in,  men are  

add it iona l ly badger ing phys ica l ly in  d if ferent  cases.  Because o f a ll o f t hese  

facto rs,  t here is  an urgent  need fo r  more appropr iat e leg is lat ion to  cover  al l  

aspect s o f t he problem.  I n o rder  to  deve lop best  pract ices fo r  dea l ing wit h 

sexua l harassment  in t he workplace and to  info r m po tent ia l vict ims o f sexua l 

harassment  so that  t hey can avo id it ,  d isseminat ion and awareness - ra is ing  

act ivit ies shou ld be carr ied out  and reviewed on a regu lar  bas is.  Wo men ca n 

f ight  sexua l harassment  by improving t raining c lasses and adher ing to  t he  

gu ide l ines fo r  prevent ion.  
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